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CORRESPONDENCE. 



Unconditional Guaranty of Payment — Failure to Protest Negotiable 
Bond as Releasing Guarantors. 

Virginia Law Register. 

Charlottesville, Virginia. 
Gentlemen: 

A corporation executes its bond under seal, which under the ne- 
gotiable instrument Act is negotiable. It is endorsed in blank and 
a number of its stockholders executed the following guaranty: 

"For value received, and as a part of the original consideration for 
the negotiation of this bond, we jointly and severally unconditionally 
guarantee the prompt payment hereof at maturity and of the inter- 
est coupons hereto attached, and hereby severally waive the benefit 
of our homestead exemptions." 

At maturity the above bond is not protested. Are the guarantors 
released? There is no extension of time. 

I would be glad of an answer through the Register with any cita- 
tion or argument that you may find convenient. 

Yours very truly, 

Bondholder. 

A guaranty of the payment of an obligation of another is gerer- 
ally held to be an absolute undertaking imposing liability upon the 
guarantor immediately upon the default of the principal debtor and 
regardless of whether any steps were taken to enforce the liability 
of the principal debtor or whether notice of the default was given 
to the guarantor. And the parties may expressly stipulate, as done 
in the case stated in the letter, that the guaranty shall be uncondi- 
tional. 20 Cyc. 1450, 1462, 1469. 

In Pasteur v. Parker, 3 Rand. (Va.) 458, it was laid down as the 
general rule that no demand upon the principal debtor is necessary 
in case of an absolute guaranty. 

Where the guaranty is of payment, and not merely of solvency, it 
is held that the liability of the guarantor is fixed immediately upon 
the default of the principal debtor without the necessity of the in- 
stitution of legal proceedings against the debtor. Wren v. Pearce, 
4 Sm. & M. (Miss.) 91. 

Instruments by which the maker guarantees the payment of a 
certain amount at the end of a stated period are usually held to be 
absolute contracts of guaranty within the rule. Reed v. Cutts, 7 
Me. 186: Mann v. Eckford, 15 Wend. (N. Y.) SOT. 20 Cyc. 3460. 

In Woodstock Bank v. Downer, 27 Vt. 5H9. it was held that a guar- 
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anty of a note by a separate instrument as follows, "I guarantee the 
said note is good and the payment of the same," is an absolute un- 
dertaking and the holder of the note need not commence suit against 
the maker nor give notice of his default. 

By Va. Code 190'4, § 2841a (Negotiable Instruments Law, Title II, 
Article IV, § 159), "protest is dispensed with by any circumstances 
which would dispense with notice of dishonor." 

As the contract of guaranty stated in the above letter was for un- 
conditional payment, no demand or notice was necessary under the 
authorities cited, and protest was also unnecessary under the code 
provision above quoted. It seems that the guarantors were not re- 
leased. 

A. P. Hull, Editorial Staff. 



NOTES OF CASES. 



Frauds, Statute of — Promise to Answer for Debt, etc., of Another 
— Subservience of Pecuniary Interest of Promisor. — In Cincinnati 
Traction Co. v. Cole, 258 Fed. 169, the Circuit Court of Appeals 
held that under the statute of frauds declaring that no action shall 
be brought on a promise to answer for the debt, default, or mis- 
carriage of another, unless the agreement is in writing, etc., an oral 
promise to answer for the debt or default of another is enforceable, 
where the leading object of the promisor was to subserve some pe- 
cuniary or business purpose of his own. 

The court said: "The object in view in the enactment of the orig- 
inal statute of frauds is thus stated therein: 

'For the prevention of many fraudulent practices which are com- 
monly endeavored to be held by perjury and subornation of perju- 
ries.-' 

"The interest prompting a Legislature to protect from perjury is 
not the same in the case of one who has a personal concern in the 
debt as~ in that of one who has no such concern therein. Where the 
promisor has a personal concern in the debt, the making of the 
promise is not dependent solely on the testimony of witnesses. The 
fact of having such concern is a corroborating circumstance in sup- 
port of testimony tending to show the making of the promise. It 
renders its making more likely. 

"These circumstances tend to lead one to take the position, inde- 
pendent of authority, that it is only a promise made by one who 
has no personal concern in the debt that is within the thought of 



